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DETAILED ACTION 

Notice of Change of Examiner 

The Examination of this case from this point forward will be conducted by 
Examiner Mark A Shabman, also of Group Art Unit 2856. 

Response to Arguments 

Applicant's arguments with respect to claims 1-8 have been considered but are 
moot in view of the new ground(s) of rejection. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claim 1 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

Regarding claim 1, the claim recites the limitation "wherein the lever arm is 
configured to pivot with the plastic clip in response to the fuel filling level when the guide 
curve contacts a boundary of the installation opening." This limitation is unclear as it 
depends on the condition of the tank and its contents. For example, if the tank 
installation opening 3 is larger than the support 5, the guide part 14 may not contact the 
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boundary as claimed. Also, if the unit is to be installed while the tank is full, or close to 
full, the lever arm will pivot in response to the float contacting the fluid surface and stay 
pivoted such that the guide curve will not contact the boundary as claimed. There 
further is no indication in the detailed description as to how the arm "pivots in response 
to the fuel level when the guide curve contacts a boundary" as is claimed. This is taken 
to mean that the pivoting only occurs when the float is in contact with the fluid surface 
and level guide is contacting the boundary of the installation. Paragraph 001 9 of the 
specification discloses only how the guide curve causes the arm to pivot and makes no 
reference to it being in response to the fuel filling level. It is possible for the lever arm to 
pivot in response to the fuel filling level or when the guide curve contacts a boundary. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-8 are rejected under 35 U.S.C. 103(a) as being unpatentable over Kato 
JP 1 1-237274 (English machine translation provided) hereinafter referred to as Kato in 
view of Totten US Patent 6,599,096 B1 hereinafter referred to as Totten. 

Regarding claim 1, the apparatus of Kato as seen in figures 1 and 2 of the 
drawings discloses a filling level sensor for detecting a level of fuel in a tank. Kato does 
not explicitly disclose a tank with an installation opening through which the level sensor 
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is inserted, however it is understood that the level sensor is for use in a tank such as 
that seen in Totten. Totten discloses the tank having an installation opening 16 allowing 
for installation of a sensor. It would have been obvious to one of ordinary skill in the art 
at the time of invention to have used such a tank with such an opening in conjunction 
with the apparatus of Kato to allow for easier installation and removal of the sensor if it 
was to fail or require maintenance. Kato further comprises a float 1 1 and a lever arm 10 
which is coupled to the float and follows a fuel filling level. A "clip" 12 is present which 
is attached to the level arm 10. A support 1 can be seen to which the clip 12 is coupled, 
providing installation in the tank. The clip comprises a guide part 13 which protrudes 
laterally over the support as can be seen in figure 1 , and includes a contour 13b having 
a guide curve on a side facing away from the support (also seen in figure 1 ). The lever 
arm in the apparatus of Kato pivots in response to the filling level of the tank to 
determine the fuel level within and would be capable of pivoting if the guide curve were 
to come in contact with the boundary of the installation opening during installation in the 
tank of Totten. Further, the courts have held that apparatus claims must be structurally 
distinguishable from the prior art in terms of structure, not function. See In re Danley, 
120 USPQ 528, 531 (CCPA 1959); and Hewlett-Packard Co. 11. Bausch and Lomb, Inc., 
1 5 USPQ2d 1 525, 1 528 (Fed. Cir. 1 990). The Courts have held that the manner of 
operating an apparatus does not differentiate an apparatus claim from the prior art, if 
the prior art apparatus teaches all of the structural limitations of the claim. See Ex Parte 
Masham, 2 USPQ2d 1647 (BPAI 1987). In the present case the installation step of the 
level sensor would dictate whether the lever arm would pivot when the guide curve 
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contacts a boundary of the installation opening as claimed, and therefore as the 
structural limitations of Kato would allow for such an occurrence, it is capable of 
satisfying the limitation. The clip 12 of Kato is not explicitly disclosed as being 
constructed from plastic, however, it would have been obvious to one of ordinary skill in 
the art at the time of invention to have used plastic to construct the clip as plastic is non- 
corrosive and inexpensive and would help prevent any unwanted interaction between 
the detection objects nearby. 

Regarding claim 2, the "guide curve" of Kato has a curved edge pointing away 
from the support as claimed. 

Regarding claim 3, as seen in figure 1 of Kato, the "support" 1 has an edge with 
a smooth contour on a side facing away from the guide part of the lever arm. 

Regarding claim 4, the guide part of Kato is attached to the lever arm as seen in 
figures 1 and 2. It would have been obvious to one of ordinary skill in the art at the time 
of invention to have attached the two pieces in any form possible, such as by a latching 
connection to ensure that they move together with respect to the fluid level. 

Regarding claim 5, the guide part and lever arm of Kato are seen as integral 
parts within the apparatus which are not capable of functioning alone. 

Regarding claim 6, Kato discloses a lever wire 10 which is coupled to the clip 
and secures the float in place as claimed. 

Regarding claim 7, it would have been obvious to one of ordinary skill in the art 
at the time of invention to have manufactured the fuel tank to comprise an installation 
opening which is no larger than necessary for insertion of the level sensor or to have 
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manufactured a level sensor based on the size of the installation opening in which it is 
to be inserted, to allow for the smallest possible sensor to be used, thereby maximizing 
the capacity of the tank itself. 

Regarding claim 8, as can be seen in figure 2 of Totten, an installation flange 20 
can be used to keep the level sensor from falling into the tank where it would be 
irretrievable. It would have been obvious to one of ordinary skill in the art at the time of 
invention to have used such a flange in the apparatus of Kato to prevent the same from 
happening. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to MARK SHABMAN whose telephone number is 
(571)270-3263. The examiner can normally be reached on M-F 8:00am - 4:30pm, EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Hezron Williams can be reached on (571) 272-2208. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 



Application/Control Number: 1 0/567,61 1 Page 7 

Art Unit: 2856 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/M. SJ 

Examiner, Art Unit 2856 
/Hezron Williams/ 

Supervisory Patent Examiner, Art Unit 2856 



